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District:-Sonitpur 

 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR, SONITPUR 

 

Misc Case No.101/2014 

 

Smti Rupali Bora Nath 

W/o Sri Pankaj Nath 

R/o Dakshin Nagshankar,  P.S. Sootea 

                                                            ........................First party/ petitioner 

Versus 

 

Sri Pankaj Nath 

S/o Late Baneswar Nath 

R/o Baruah Dalani, P.S. Tezpur  

                                                            ..............Second party/ opposite party 

 

Present:  Bijaya Khakhlary, 

 J.M.F.C., Tezpur, Sonitpur 

 

Friday the 9th  Day of March , 2016. 

 

For the first party: - Mr. M. Tirki ( Advocate) 

For the Second party:- Mr. A. K. Paul (Advocate). 

Evidence recorded on: - 17.04.2015, 19.05.2015, 19.06.2015, 17.07.2015, 

18.08.2015, 30.12.2015 

Argument heard on: - 05.02.2016, 24.02.2016, 09.03.2016 

Date of Final Order: - 22.03.2016 

 

FINAL ORDER 

 

            1. Present  misc. case was registered upon an application filed by the 

first party by invoking mandate of section 125 Cr. P.C. with a prayer for direction 
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to the second party for payment of monthly maintenance amount of Rs. 10,000/- 

for her  per month. 

 

              2. Claim of the first party as stated in her application, in short is that 

on 11.05.2008  she got married to the second party as per Hindu rites and 

custom and after their marriage she lived with the second party as husband and 

wife. After marriage they lived happily for a few days. After that the second party 

kept the sister of the first party namely Meghali Bora Nath as his wife. That on 

01.08.2013 the second party brought Meghali Bora Nath to his house and kept 

her as his wife, and drove the first party out of her matrimonial house by  

assaulting her brutally. As the tortures on the first party was increasing day by 

day, she had to call a meeting by calling her family members and respected 

persons of their locality. In the bichar it was resolved that the first party would 

live separately and the second party would pay maintenance  to the first party. 

But the second party did not pay any maintenance to the first party for which 

sometimes she even had to live without food. Besides that the second party 

tortured the first party physically and asked her to leave her matrimonial house 

or else threatened to cause her death. That on 11.02.2014 at about 8:00 p.m. 

the second party assaulted the first party physically and chased her to stab her, 

then she had to ran away for her life and take shelter in her mother in-laws 

house. When the second party could not stab her, he cut the door of the house 

with a dao and caused damage to the house. After spending the night in her 

mother in-law’s house, next day morning she left to her parental house and since 

then has been taking shelter in her parental house. And since then the second 

party has neither contacted nor paid any maintenance to the first party and thus 

has wilfully neglected to maintain her. That the first party has no income of her 

own. That the second party has sufficient agricultural landed property and 

buffaloes. That by selling milk of buffaloes and from cultivation the second party 

earns about Rs.40,000/- or 50,000/- per month.  And therefore the first party has 

prayed for granting her monthly maintenance at the rate of Rs. 10,000/- per 

month from the second party.  

 

                3. The second party contested the case by filing written statement 

wherein he has admitted that the first party is his legally married wife but has 
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denied all the allegations made by the first party in her petition. He has stated 

that after marriage they lived happily as husband and wife but after marriage the 

first party had some medical problems and to his best capacity the second party 

treated the first party by specialised doctors at Tezpur and Nagaon. Finally her 

doctor on going through the pathological reports informed that the first party 

would not be able to conceive. That under such circumstances the younger sister 

of the first party proposed the second party to live with him as his co-wife to 

which the first party consented and accordingly since August 2013 the sister of 

the first party started living with the second party as his co-wife and out of that 

relationship the sister of the first party has given birth to a female child aged 

about 7 months. After living few months together the first party proposed to live 

separately from her sister, then the second party himself arranged a village 

meeting to arrive into a mutual decision. That in the village meeting as per the 

desire of the first party and as per the decision of the village meeting and on 

being agreed by the first party the second party arranged her separate 

maintenance in his own residence. That he was giving all facilities and 

maintenance to his capacity to the first party. The second party has denied the 

allegation of any kind of torture either physically or mentally. That he never 

neglected or refused to provide maintenance to the first party and that the first 

party voluntarily withdrawn herself from the matrimonial home and started living 

in the residence of her aunt. That the second party is always ready to welcome 

the first party in her matrimonial house.  The second party has denied having a 

lot of agricultural land and cows and earning around Rs.40,000/- or Rs.50,000/- 

per month. That the second party has only three matured buffaloes and by 

selling little milk and by Adhi cultivation earns hardly Rs.3,000/- or Rs.4,000/- per 

month. That from that income he has to maintain himself, his co-wife and a new 

born child and also the first party.   The second party  has  prayed for dismissal 

of the case. 

 

                 4. The first party in support of her case examined three witnesses 

including herself. The second party examined two witnesses. 

  

                 5. I have heard the argument of the learned counsels for both the 

parties. I have perused & considered materials on record. 
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                 6. There is no dispute between the parties that the first party is the 

wife of the second party. Upon hearing and on perusal of the record I have 

framed the following points for determination. 

 

POINTS FOR DETERMINATION: 

            (i) Whether there is any just ground on the part of the first party to live 

separately from the second party ? 

            (ii) Whether the second party having sufficient means neglected to 

maintain the first party ? 

           (iii) Whether the first party is entitled to relief as prayed for? 

 

DECISION,DISCUSSION AND REASONS FOR THE DECISION: 

Decision for point No. 1 

                7. PW1, Smti Rupali Bora Nath  has stated  in her petition as well as 

in her deposition before the court that on 11.05.2008 she got married to the 

second party as per Hindu norms and custom. That till the year 2012 she lived 

with the second party as husband and wife. That on 01.08.2008 the second party 

made her sister elope with him and on 08.08.2013 they returned back. That in 

front of the Govt. Gaonburha, her parents and the family members, the second 

party gave assurance in writing that he will see both of them equally. After about 

twelve days the second party asked her to live separately. When she used to ask 

him to bring household  goods the second party used to cut the walls of her 

house, threatened her, quarrel with her and did not give her to eat. Whenever 

the second party used to chase her for stabbing her, she had to take shelter 

either in her parental house or in her mother in-law’s house. She has stated that 

on 11.02.2014 they had a big quarrel and the second party  and his second wife 

chased her with an axe, then she had to take shelter in a neighbour’s house, but 

they went there too. That night she spent in her mother in-law’s house and left 

in the morning to her parental house and since onward’s she has been taking 

shelter in her parental house. She has stated that at present she has been 

suffering from financial hardship. She has stated that her husband has buffaloes, 

cultivating land and earns about Rs.40,000/- per month.    
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                8. In cross examination PW1 stated that she has no children. She 

stated that due to miscarriage of her first baby she was first admitted in Mission 

Hospital and after that she was treated in Nagaon. She denied the suggestion 

that her doctor told her that if she conceived again she would have problem. She 

stated that her husband kept Meghali Bora Nath as his wife since 01.08.2013. 

She denied the suggestion that as she could not conceive she herself gave 

permission to the second party to keep her sister Meghali Bora Nath as his wife. 

She admitted that she could not say whether the land where the second party 

has been residing is Eksona land or  patta land. She has stated that there are 

30/35 betel nut trees and six coconut trees in the compound of the second party. 

She has stated that she  has not submitted any document regarding the 

cultivating land of the second party. She has stated that there are two ‘katcha’ 

rooms and one separate kitchen in the house of the second party.  

  

              9. PW2, Smt. Sewalee Das , sister of the petitioner deposed that after 

marriage the first party and the second party lived 5/6 years happily, after that 

the second party kept the younger sister of the first party as his wife. They  

stayed under the same roof for fifteen days, but after that the second party 

started torture on the first party. She stated that one night the second party 

tortured the first party physically and chased her with a dao due to which she 

had to take shelter in other’s house. When she informed them about it over 

phone they arranged a meeting where the first party expressed her willingness to 

live separately and then by consent of both the parties it was decided that the 

first party would be given maintenance. But after a few days the second party 

stopped giving maintenance to the first party and started torture on her . Not 

being able to bear the tortures of the second party, the first party  had to leave 

her matrimonial house.   

              10. In cross examination PW2 stated that at present the first party has 

been staying in her aunt’s house at Bharaligaon, Nagaon. She stated that though 

the first party conceived once but it was miscarriaged and at present the 

petitioner has no any child. She stated that she had not seen any quarrel 

between the first party and the second party, but the first party informed her on 

phone about it.  
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               11. PW3, Sri Krishna Kanta Bora, uncle of the petitioner  deposed that 

the first party was married to the second party in the year 2008 and stayed in 

the house of the second party till 2014. After that the second party kept the 

sister of the first party as his wife and stayed away from his house for ten days. 

When they returned home, their respective family members and gaonburha 

decided that the second party would look after both his wives equally. But after 

two months of that the second party started torture on the first party . Then the 

first party came to his house, he sent her back to her matrimonial house twice 

but the second party again started torture on her. Then finally the first party had 

to leave to her parental house.  

  

               12. In cross examination PW3 stated that at present the first party has 

been staying in his house. 

 

               13. DW1, Sri Pradip Bora, father of the first party  deposed that  he 

has been residing in the house of the second party since the last four months. He 

has stated that the second party is a good human being and if there was any 

quarrel between both the parties he had not seen it. He has stated that the first 

party resides in her uncle and aunt’s house in Nagaon, and sometimes visits her 

parental house. He stated that after the second party brought his younger 

daughter, the first party lived separately in the same house with second party for 

a few days but later on due to quarrel left the house of the second party. He 

stated that the second party assured that he would pay maintenance to the first 

party but he did not know whether it was being paid or not.  

 

              14. In cross examination DW1 admitted that the first party informed 

him that she was driven out after tortures. He stated that in the village meeting 

he was not present so, he could not say what was decided in the meeting. He 

stated that the second party assured to give maintenance to the first party but 

he did not know if the same is not being given. He has stated that since the last 

four months he has been residing in the house of the second party. 

  

              15. DW2, Sri Pankaj Nath who is the second party  has deposed that 

his marriage was solemnized with the first party socially in the year 2008. He has 
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stated that the first party has no any child as she has some physical problem. As 

the first party was  not able to give birth to any child, he treated her  for a long 

time in G.D. Nursing Home, Nagaon. He submitted the prescriptions cum advice 

slips of doctor which were exhibited as exhibit-A to exhibit-F, exhibit-G ultra 

sonography report . He stated that the doctor called him to his chamber and told 

him that the first party would not be able to conceive and if she conceived ever it 

might cause cancer to her. Even after that they lived as husband and wife. After 

that the first party again had uterus  problem, then she was treated in Tezpur 

Mission Hospital, exhibit-H is the prescription and advice slip of Dr. Sushil Baroi.  

Earlier also the first party was treated in Mission Hospital and detected with 

uterus problem and was referred to Guwahati, exhibit-I is the OPD slip, exhibit-K 

and exhibit-J are Pathological Report of the first party. The second party stated 

that after that he kept the sister of the first party as his wife in the hope of  

having a baby, after his marriage with the sister of the first party he has got a 

female baby through his second wife.  The second party stated that even after 

his marriage with the sister of the first party, he was maintaining the first party 

very well, but in the village meeting the first party herself stated that she would 

live separately  and accordingly she was provided maintenance , but later on she 

left to her aunt’s house at Nagaon.  

                 16. In cross-examination the second party admitted that being 

husband of the first party it was his duty to take care of her in her problems. He 

also admitted that his second marriage was not  legal as his first wife was still 

living.  

                 17. As per the evidence of the first party, since the second party 

started living with her younger sister, the second party started torture on her, 

though she stayed separately for a few days in her matrimonial house, the 

second party stopped giving maintenance to her after a few days and tortured 

her due to which she had to leave her matrimonial house. The second Party has 

denied the allegation of any torture on the first party and has also denied the 

allegation of not giving maintenance to the first party, but the second party has 

admitted that he has kept the younger sister of the first party as his wife. The 

plea of the second party is that when in spite of the best treatments provided to 

the first party, he came to know from the doctor that there would be problem if 
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the first party ever conceived, he had to keep the younger sister of the first party 

as his wife in the hope of having a baby.  

 

                18.  The ‘Explanation’ of sub-section 3 to section 125 of Cr. P.C. 

provides that if a husband has contracted marriage with another woman or keeps 

a mistress, it shall be considered to be just ground for his wife’s refusal to live 

with him.  

                19. In the present case the second party himself has admitted that in 

the hope of having a baby he has kept the younger sister of the first party as his 

wife through whom now he has a female baby, which itself is a just ground on 

the part of the first party to live separately from the second party.    

                  

               20. In view of the above discussion I am of the considered opinion 

that as the second party has kept a second wife it is a just ground on the part of 

the first party to live separately from the second party . 

 

              21. Hence this point is decided in favour of the first party. 

 

Decision for point No.2 

             22. The first party has stated that the second party has buffaloes, 

cultivating land and earns about Rs.40,000/- per month. The first party has 

stated that she has no income of her own and has been facing financial hardship. 

  

              23. The second party has denied having an income of Rs.40,000/- per 

month. He has stated that he has only ½ bigha own land and the remaining are 

government land. He has stated that he cultivates pulses, mustard etc., in the 

river banks, he has three matured buffaloes and four calves and from all these 

sources he earns only about Rs.3,000/- per month. He has stated that he has to 

maintain his old aged mother, second wife and his new born daughter too. He 

stated that  he never refused to give maintenance to the first party and in spite 

of his best effort to bring her back she has refused to live with him.   

 

               24. Admittedly the first party has no income of her own. It is already 

decided that the first party has a just ground for refusal to live with the second 
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party. Moreover, no any kind of plea can help the second party escape from his 

liability to maintain his wife. It is needless to mention that under the law the 

second party is bound to provide maintenance to his wife  who is unable to 

maintain herself.  

 

                 25. Hence this point is decided in favour of the first party. 

 

DECISION FOR POINT NO.3 

                26. In view of the decision of point No.1 and  2 the first party is 

entitled to get maintenance from the second party. 

 

               27. Regarding the quantum  there is no clear proof of actual income of 

the second party, therefore considering the present cost of living and that the 

second party is an able bodied person,   in my view, an amount of Rs.2,500/-( 

Rupees two thousand five hundred)only per month to the first party will be 

reasonable amount of maintenance . 

 

ORDER 

                 In result the petition filed by the first party is allowed on contest 

granting an amount of Rs.2,500/-( Rupees two thousand five hundred)only per 

from the date of order. 

 

Free copy of the Judgment be furnished to the petitioner free of cost. 

 

 

Given under my hand and seal of this Court on this 22nd  day of March, 2016 at 

Tezpur. 

 

 

 

                                                                 Bijaya Khakhlary 

JMFC,Tezpur, Sonitpur 
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APPENDIX 

 

 

FIRST PARTY WITNESSES: 

PW1— Smti Rupali Bora Nath   

PW2— Smt. Sewalee Das 

PW3— Sri Krishna Kanta Bora 

 

EXHIBITS OF FIRST PARTY 

Nil 

 

SECOND PARTY WITNESSES: 

DW1— Sri Pradip Bora 

DW2— Sri Pankaj Nath 

 

EXHIBITS OF SECOND PARTY: 

Ext A to F...........Medical prescriptions and advice slips 

Ext G...........sonography report 

Ext H........... Medical prescription and advice slip 

Ext I............OPD slip 

Ext J & K............Pathological report 

 

Bijaya Khakhlary 

JMFC, TEZPUR, SONITPUR 


